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Preface

In this special issue of WATER LOG, representatives from
Exxon, the State of Alaska, and the Center for Marine Con-
servation examine the legal and policy implications of the
massive oil spill that occurred in Prince William Sound on
March 24, 1989.

The first contribution is a complete transcript of the
keynote speech delivered by William D. Stevens, President
of Exxon U.S.A. to the Offshore Technology Conference
on May 2, 1989. President Stevens’ remarks provide a
thorough explanation of Exxon’s performance during the first
month of cleanup operations, and suggest actions that the
oil industry should take to reduce the chances of similar spills
in the future.

Dennis D. Kelso and Michele Brown of the State of Alaska
have been intensively involved in the development and coor-
dination of that state’s cleanup and recovery efforts, Their
article discusses the lessons that should be learned from the
Alaskan spill and the need for policy changes to strengthen
both prevention and response capability.

The last of our three guest contributions is by Bowen
Brown of the Center for Marine Conservation. Mr. Brown
summarizes the current federal regulatory regime govern-
ing oil spill liability and examines the strengths and
weaknesses of proposed legislation.

We hope that this special issue of WATER LOG provides
our readers with a greater understanding of the events that
occurred after the Exxon Valdez ran aground on Bligh Reef.
But even more importantly, we hope that the suggested oil
spill policy improvements offered by our three guest com-
mentators become part of the national debate and assist in
the effort to prevent the continuing tragedy in Alaska from
being repeated.

Transcript of Speech Delivered
at the Offshore Technology

Conference - Houston, Texas
May 2, 1989

By
William D. Stevens
President, Exxon U.S.A.

Thank you, Don (Stacy). To begin, I want to extend my per-
sonal congratulations to this year’s award winners. The Placid
0il Company and Bengt Johansson, along with their

associates, can take great pride in being honored by this in-.

dustry, which is unequaled in the record of technical achieve-
ment set by its international members.

Exxon has been a major participant in the Offshore Qil
Industry since its earliest days, and has helped contribute to
its development. In turn, and of greater importance, we at
Exxon have benefited from the tremendous growth in off-

shore technology and know-how, advances deriving not on-
ly from this country, but also from companies headquartered
in Canada, Europe and the Far East.

Just as Exxon and all offshore operators have benefited
from the many positive advances, our companies likewise
are broadly impacted by major adversities that occur in the
industry —be they in the North Sea or in Alaska. Quite ob-
viously, that’s why I'm standing before you today.

Now, let me be absolutely clear on one point at the outset:
it was Exxon’s spill. From the first, we in Exxon have ac-
cepted responsibility for it. But it should be evident to

‘everyone here that when one company suffers a major

calamity, many companies in our industry may be affected.

Therefore, I welcome this opportunity to share with you
the salient facts about the situation in Alaska. And I'll also
share some preliminary thoughts on the lessons to be learn-
¢d from this accident.

EXXON’S RESPONSE TO THE ACCIDENT

Despite much that you may have read and heard, let me say
that the precise cause of the accident still is not known. Many
unanswered questions remain. The National Transportation
Safety Board hearing just two weeks from today will pro-
vide more information, and we look forward to having the
results of that detailed investigation,

Confronted with the sudden release of approximately a
quarter of a million barrels of crude into Prince William
Sound in the span of a few hours, Exxon’s response was
prompt and fully consistent with the Oil Spill Contingency
Plans in place.

The immediate on-scene response over the first day and
one-haif was the responsibility of Alyeska Pipeline Service
Company in Valdez. The next phase was—and remains--
Exxon’s responsibility.

Upon learning of the accident in the early morning hours
of Good Friday, Exxon Shipping Company acted im-
mediately. Within three hours of the spill, a Response Center
was set up and operating. In those initial hours, arrangements
also were made for the first five of many subsequent flights
to Alaska to airlift equipment from oil spill cooperatives and
other organizations.

Although we had no operating organization in Alaska, Ex-
xon’s key response team members were on site in Valdez
just 18 hours after the vessel grounding. Dozens more trained
people and tons of supplies began arriving that same day.

On the scene, we were faced with urgent needs to move
quickly on a number of fronts at the same time. Im-
mediately, we had the task of preventing any further oil from
being spilled from the seriously damaged tanker, which stiil
carried over one million barrels of crude on board. Risky
but carefully managed lightering operations over an 11 - day
period, involving three other Exxon tankers, assured that the
spill did not become a 1.3 million-barrel spill. The degree
of difficulty of this operation, and the skill with which it was
successfully carried out in precarious conditions, can’t be
ovetstated.

Simultaneously, we set about to contain and clean up the
oil which already had been spilled. The Oil Spill Contingency
Plan developed by Alyeska, and approved by both federal
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and state authorities in 1977 and as recently as January 1987,
recognized that a spill of this magnitude could not be fully
contained, and that a significant amount of cil would reach
shore.

To substantiaily reduce the volume of oil which might
reach land, the Plan emphasizes the importance of early use
of dispersants and open burning. It was extremely unfortunate
that delays were experienced in obtaining such approval from
the authorities. _

Then, a severe storm at the end of the third day spread
the oil slick over a distance of 40 miles and onto island
shorelines. At that point, containment was no longer possi-
ble, and cleanup became a key priority.

While these other operations were taking place, we took
steps to limit damage from the spill in a number of ways.
For example, we supplied equipment and worked with local
fishermen’s groups to place booms at key salmon hatcheries
and to protect them from the oil. All of the critical hatcheries
have been saved.

We inmediately launched a scientific effort to assess im-
pacts of the spill on water quality, sediment, and marine life.
A team of environmental experts was taking water samples
even before oil began to spread from the original site.

Within the first two to three days, we had treatment centers
set up for oiled birds and sea mammals, manned by experts
Exxon brought in from California wildlife institutions.

Also in the early days, we initiated steps to mitigate the
economic impact of the spill on the local communities.
Claims offices were soon established in Valdez and Cordova,
and later at Homer and Seward. We have since worked with
hatcheries, canneries, fishermen's groups, and many in-
dividuals to assure their financial viability, and to pay pro-
mptly those helping in the cleanup effort.

On yet another front, attention was devoted to preparing
for the longer-term shoreline cleanup effort. By April 2, a
group representing nine government agencies and Exxon
began defining a cleanup strategy. Two days later the team
had a preliminary plan, and by the 8th — two weeks after
the spill — it was approved and field testing began. A more
definitive plan was subsequently developed, and was ap-
proved by the Coast Guard on the 17th.

This is the comprehensive plan which will govern the
cleanup of 305 miles of affected shoreline in Prince William
Sound throughout this summer. It is being implemented
through a completely new organization specifically created
for the job.

A MASSIVE MOBILIZATION
FOR CLEANUP

In dealing with the spill, it has been necessary for Exxon

* 1o mobilize in a remote area significant numbers of people
and substantial quantities of material and equipment, work-
ing in close cooperation with the U.S. Coast Guard.

To illustrate the size and the speed of the buildup, con-

sider that 24 hours after the spill Exxon had 35 employees

on the scene, and had hired 200 others. After one week, there
were 800 people employed. After one month, there were
3,000, and we are continuing to increase the number of per-
sonnel as the cleanup operation expands,
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To date, 4.7 million pounds of material and equipment
have been airlifted into the area from the lower 48 states,
Canada, and several European countries. Greatly com-
plicating the logistics of this operation is the fact that vir-
tually all of the cleanup activities must take place 40 to 80
miles from the nearest operating base,

Some 465 vessels are being used, including 11 “mother
ships” to house cleanup workers in the Sound, and 25
military-type landing craft to transport work crews and equip-
ment to shore, More than 65 miles of boom have been

. deployed, and fifty-four skimmers are at work in the area,

Twenty-six aircraft are operating in a support capacity.

Today, mobilization continues as necessary to meet the
schedule set int the approved cleanup plan. Improvements to
the plan are being made as we proceed, and some adjustments
were included in the revised plan we submitted to the Coast
Guard yesterday (May 1). Our firm intent is to complete the
cleanup by the mid-September deadline.

'THE REAL STORY IN ALASKA

Looking back, I find it hard to believe that less than six weeks
have passed since the accident. By our actions over this
40-day period, I believe we in Exxon have shown our com-
mitment and our determination to deal responsibly with the
spill and all its effects. We cannot undo what happened;
however, we can, and we are, taking every possibie action
to limit the damage, clean up the mess, and otherwise
mitigate the impacts.

I can understand if many of you, lacking direct knowledge
of all that is being accomplished in Alaska, find it difficult
to reconcile what you've seen in news reports with what you
know of Exxon’s standing in the industry as a responsible
and highly capable operator. Having seen this complex, far-
reaching effort take shape day-by-day since March 24, from
my viewpoint it’s a greatly different and more impressive
story than I see depicted in news accounts.

Let me assure you that Exxon’s values, and our commit-
ment to technical and operational excellence remain un-
changed. We are still the organization that the OTC has seen
fit to honor at this luncheon no less than three times during

‘the 1980s — twice as a company, and on ancther occasion

for an individual's accomplishments.

LESSONS LEARNED

All this is not to say that we, along with the other parties
directly involved in this incident, haven't learned some
fessons and identified areas where changes should be
considered.

A fundamental lesson relearned is that no business activity
is ever totally free of risk where human factors are in-
volved. A record of uneventful transit of over 8,700 tanker
loads through Prince William Sound did not guarantee safe
passage of our newest-class ship, the Exxon Valdez, which
appears to have come to grief through human error. We at
Exxon are considering the implications of this accident on
operating practices.

More broadly, there is need for a general reappraisal of
elements of all contingency plans in light of the experience
gained following this spill.




One study area involves the decision-making and operating
procedures to be foliowed in an oil spill emergency. In a
crisis, decisions must be taken promptly. For this to hap-
pen, clear lines of authority for government agencies and
with the company involved must be established before an
incident occurs. Those in charge must be allowed to fake
charge. As events in this case clearly demonstrate, timely
action is critical.

Given the importance of action taken early on, contain-
ment and cleanup resources locally available should be
reevaluated. While the Alyeska Plan provided for a
200,000-barrel spill in Prince William Sound, a spill of that
magnitude was considered unlikely.

The Plan anticipated mobilization of personnel, material
and equipment from other locations to deal with such a Iarge
spill, knowing it would take time to assemble such resources.
Consequently, the Plan recognized that should a spill of this
size occur, a significant shoreline cleanup effort would be
required.

Finally, our industry should identify areas of spill contain-
ment and cleanup know-how which could benefit from ad-
ditional research. Several of these matters already are being
studied by a task force recently announced by the API, which
is chaired by Allen Murray of Mobil and compased of the
chicf executives or presidents of nine major companies, in-
cluding Exxon.

These are only a few of our initial thoughts on what we
in Exxon, as well as industry, must do as a consequence of
the Valdez spill. T expect that many companies represented
here today have other such efforts underway.

CREDIBILITY AND FUTURE
ENERGY POLICY

There is no question that the petroleum industry must act
decisively and responsibly to respond to the many lessons
growing out of the Alaska accident. Equally important, the
industry must be perceived by the public as responding
meaningfully.

By acting forthrightly and constructively, industry can help
to minimize the extent to which the very strong public reac-
tion may tend to unwisely influence energy policy. Not-
withstanding the Valdez accident, this industry’s long-term
record shows that it is possible to have a reasonable balance
between supplying energy and protecting the environment,
It is crucial that broad national energy policies extending into
the next century not be dictated by a single accident.

By performing to its very best in Alaska, Exxon itself can
exert a positive influence on the longer-term national percep-
tion. Our No. 1 priority is clear: we must successfully com-
plete the task ahead of us and fulfill our commitment to the
people of Prince William Sound, of Alaska, and the nation.

By thus enhancing Exxon’s credibility, the industry will
likewise benefit. You may be assured we are determined to
see this through to the best outcome that can possibly be
achieved.

The views expressed herein are those of the author and do
not necessarily represent the opinions of the editors or the
Mississippi-Alabama Sea Grant Corsortium.[]

QOil Spill Prevention and
Response: Lessons from the
Exxon Valdez

Dennis D. Kelso, Commissioner of the Alaska

Department of Environmental Conservation and

Michele D. Brown, Assistant Attorney General
Jor the State of Alaska

Long before the Exxon Valdez slammed into Bligh Reef and
dumped nearly 11,000,000 gallons of crude oil into Prince
William Sound, the State of Alaska had readied itself for this
tragic evenfuality. The Alaska Department of Environmen-
tal Conservation had prepared a state emergency plan for
oil spills to coordinate state and federal governmental
response activities. The plan also established field com-
munications and transportation systems, the procedures for
spifl documentation, and guidelines for the prevention of risks
to the public.

The state had simultaneously required Exxon Shipping
Company, the tanker operator, and Alyeska Pipeline Ser-
vice Company, the oil terminal operator, to submit oil spill
response plans. Alyeska has submitted oil spill contingency
plans covering its Valdez Marine Terminal, Valdez Harbor,
and Prince William Sound. Exxon complied with its oil spill -
contingency plan requirement for tanker operations by for-
mally designating Alyeska as its agent for oil spill response.

Although primary responsibility for contingency planning
rests with the tanker and terminal operators, the state re-
quired, over Alyeska’s opposition, major enhancements to
the proposed plan, including providing a response plan for
a 200,000 barrel tanker spill scenario. The plan designated
equipment and response times, and identified the shoreline
areas that should be immediately defended against contamina-
tion. The state required successful completion of spill drills
to prove industry’s readiness.

The state also acted to ensure that the response to a spifl
in Prince William Sound would be timely: it preapproved
the use of chemical dispersants in a large portion of the Sound
that borders the tanker traffic lanes. Under federal law, use
of chemical dispersants is subject to the approval of the
Regional Response Team (RRT), the team of federal and state
agencies responding to oil spills. Recognizing that an effec-
tive response to a major spill within Prince William Sound
could, in some circumstances, include the use of dispersants,
the state and other members of the RRT approved this area
in advance for dispersant use if conditions were favorable.
This foresight eliminated any governmental approval delays
that might otherwise have arisen in the short time in which
dispersants can be effective. The preapproval for dispersant
use was the final prop on a stage already set for an effective
spill response.

In short, all parties were, at least on paper, prepared for
this tragedy. When it hit, state and federal agencies im-
mediately implemented their respective emergency plans and
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told Alyeska and Exxon to do the same. Nonetheless, the
principal actors failed to reach center stage. Neither Alyeska
nor Exxon responded according to their plans; neither took
advantage of ideal conditions for mechanical containment and
cleanup; and neither had sufficient dispersants or spraying
equipment on site to even begin to mount an effective
response.

This article will discuss briefly the responses of the par-
ties in relation to their respective contingency pilans. The
lesson learned, however, is that contingency planning is not
enough. We must do more to avoid the errors that delay or
impede the implementation of contingency plans. We must
ensure that the government, not the spiller, decides how to
proceed in carrying out the contingency plan and sustaining
the cleanup response. The remainder of the article will ad-
dress ideas to better prevent these incidents and to ensure
a response that leaves us far less valnerable to inaction by
those responsible for the incident in the first place.

THE RESPONSE

State of Alaska personnel mobilized purposefuily and quickly
in the immediate hours after the spill. A state field officer
accompanied the first Coast Guard vessel to arrive at the
stricken tanker. Before he departed to join the Coast Guard,
however, that same field officer triggered the network of
telephone calls that would result in a response organization
larger than Alyeska’s or Exxon’s arriving in Valdez on that
first day.

State personnel arrived by automobile before first light
(a trip over two mountain ranges) and before the first planes
could approach Valdez. Top state officials teleconferenced
with the Governor at 8:30 a.m. on the first day to coordinate
the state response, that was to be directed by the Depart-
ment of Environmental Conservation and carried out with
the cooperation and assistance of the Departments of Fish
and Game, Military Affairs (Emergency Services), and Law.

On site in Valdez, Department of Environmental Conser-
vation: staff, under the direction of a state on-scene coor-
dinator, divided into distinct areas of responsibility and
moved into action, using a corner of the courthouse in
Valdez. Groups were organized for spill tracking, spill
response, operations and control, documentation, com-
munication, and impact assessment. The Department of Fish
and Game sent staff to Valdez immediately to assemble
biological information on the Prince William Sound area and
to prepare for the impact of crude oil on fish stocks in some
of the world’s finest fisheries. The state’s Division of
Emergency Services similarly sent staff and began mobiliz-
ing equipment from all over the state to assist in spill monitor-
ing, spill response, and communications for each agency.

Exxon began mobilizing equipment, but unfortunately that
equipment had to be transported from all over the country
to Valdez. Alyeska, the company charged by law with the
duty to respond, already had equipment on site in Valdez
but completety failed to engage the oil spill response crews
and equipment in any meaningful response activity. Alyeska’s
contingency plan had promised that Alyeska would arrive
at a location even farther from Valdez than Bligh Reef within
five hours. Despite repeated assurances to state officials that

response equipment was en route, Alyeska did not deploy
its oil spill containment barge for fourteen hours. Alyeska
did not boom the tanker or the leading edge of the oil. Late
on the first day, Alyeska deployed two small skimmers, but
they were floating in the middie of the slick, not collecting
the oil at its Jeading edge. The result was — although condi-
tions were ideal for mechanical containment and cleanup due
to unusually calm wind, weather, and sea conditions — that
nothing happened. The oil fanned out alarmingly and ro ef-
fort was mounted even to contain the oil, let alone to com-
mence effective cleanup.

Alyeska’s failure to implement its contingency plan was
exacerbated by its decision to hand off the clean up to Exx-
on as quickly as possible. Exxon exerted great effort to rise
to that challenge, but simply could not create a hands-on,
timely field-oriented response. Exxon had never before
reviewed Alyeska’s site specific contingency plan but never-
theless tried to create an ad hoc response from scratch. Equip-
ment stacked up in Valdez, but there was no field organiza-
tion to plan a strategy and direct a response.

The United States Coast Guard, during this same period,
was properly focused on the removal of the remaining forty-
two million barrels of oil on the tanker. Obviously, this
crucial effort commanded attention. The Coast Guard ably
supervised and directed the removal, but Alyeska and Exx-
on became so preoccupied with that activity that they became
even further distracted from undertaking any effort to con-
tain and pick up the oil already on the water.

Exxon’s and Alyeska’s preoccupation with the lightering
of oil from the tanker and their lack of directed activity
toward cleanup was compounded by an even more dangerous
omission. Prince William Sound is home to rich herring and
salmon fisheries and to populations of commercial fishermen
and subsistence villagers whose lives depend on these
fisheries. Alyeska’s contingency plan identified the most sen-
sitive resource areas in the Sound and Alyeska had promis- -
ed in the plan to immediately defend and protect those areas.
These areas should have been boomed immediately to ex-
clude oil, because it was all too scon obvious that the oil
was spreading at an alarming, uncontrolled rate. Neither
Alyeska nor Exxon exercised any effort whatsoever to pro-
tect these critical areas.

Fisherman and state officials watched these events unfold
with a sense of mounting frustration and loss. When the
realization hit that the responsible parties were not going to
act, state officials and local fishermen could wait no longer.
Although normally a regulatory agency, the Department of
Environmental Conservation and an energetic, resourceful
group of local fishermen mounted their own response. The
Department diverted two state ferries and the fishermen
assembled a fleet of fishing vessels. Together they converg-
ed on three key fish hatcheries and Eshamy Bay, a highly
productive and sensitive estuary, with boom and other equip-
ment to defensively enclose those sensitive areas. The fer-
ries were equipped with basic, low-technology cleanup tools:
skiffs, boom, hand-thrown oil snares, and sorbent pads, Later
the state and fishermen innovated by adding a modified
vacuum truck, a “super sucker,” mounted on a barge to col-
fect oil from the water. This effort saved the hatcheries and
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Eshamy Bay, areas which would otherwise have been foul-
ed, ruining fish stocks for years to come.

Confronted with their own dismal response record, Ex-
xon has tried to create a smokescreen by saying that its in-
itial cleanup effort was hampered by a lack of approval for
dispersant use and in-situ burning. This could not be more
incorrect. Alyeska requested and the Department of En-
vironmental Conservation immediately issued a burn permit.
Alyeska conducted some burning, but ultimately stopped
because it could not get the oil to ignite and because it lack-
ed sufficient fire resistant boom to conduct large scale
burning.

Dispersant use was already approved in the area where
the bulk of the oil was located. Preapproval, however, did

not necessarily mean that conditions would inevitably be

suitable for dispersant application because dispersants are
only effective when the oil is fresh and there is wave action
and mixing of the water surface. The federal on-scene coor-
dinator immediately authorized dispersant trials to determine
whether dispersants would be an effective response tool under
the wind and water conditions at the time. The first, second,
and third trials were totally ineffective due to the lack of sur-

face mixing energy and proper spray equipment. A fourth

trial was partially successful and the federal on-scene coor-
dinator gave clearance for full dispersant use. Nonetheless,
Exxon did not attempt any further dispersant use for another
day.

In any case, even if conditions had been suitable from the
first moments after the spill, neither Exxon nor Alyeska had
sufficient quantities of dispersants on-hand or the proper ap-
plication equipment. Based on Exxon’s recommended ap-
plication rate of 20:1, about 500,000 gallons of dispersant
would be required. Less than 5,000 gallons were in Valdez
the day of the spill, and only 110,000 gallons were available
six days later. Further, the early dispersant drops from a
helicopter and fixed wing airplane could not properly apply
the dispersants. The proper aircraft and spray equipment did
not even arrive in Valdez until well after the window for ef-
fective dispersant use had closed.

FUTURE OIL SPILL RESPONSE PLANNING

The severity of the spill and the inadequacy of the response
have underscored the need for policy changes to strengthen
both prevention and response capability. Three main areas
need to be addressed: oil spill response planning and im-
" plementation, tanker safety, and equipment/technology
development.

Oil spill contingency plans and the implementation of those
plans should be restructured so that the government directs
rather than reacts. Under current law, spill response plans
are developed by the regulated facility; the state may com-
ment, ask for changes, and ultimately approve the plan. This
can eventually produce a respectable plan — such as the one
finally approved by the State of Alaska for the Alyeska
Pipeline Service Company in Prince William Sound. But this
practice takes far too long — the 10-year old Alyeska plan
- took a full 18 months to revise because the company resisted
- the state’s efforts to strengthen it. This consumes resources
that could be used for preparing spill drills, evaluating equip-

ment availability, or working with other oil handling facilities
on their contingency plans. A better approach would be for
the government to direct industry to meet specific perfor-
mance standards. By developing and setting clear, stringent
requirements — and then placing the responsibility on in-
dustry to bring in a plan meeting all of the requirements —
contingency plans can be made more efficient and effective.
The best oil spill response plan will be effective only if
it is implemented when a spill occurs. In the Exxon Valdez
spill, the plan was virtually ignored; this hampered the con-
tainment and recovery of oil. Under current state and federal
law, the responsible party (usuaily the spiller) has the right
to initiate the spill response. The state and the Coast Guard
can take over only if the responsible party refuses or if the
response is inadequate. Unfortunately, the industry is not
structured to carry out the kind of emergency action — vir-
tually a military discipline — required in a spill. As a result,
a spill may well be out - of - control before the state or Coast
Guard can intervene. Obviously, that is too late.
Furthermore, it may be difficult to tell whether the spiller
can actually handle the spill response. For example, if the
responsible party first indicates its willingness to respond and
initiates some containment work but is unable to sustain the
recovery effort, at what point do state agencies and the Coast
Guard conclude that they should take over the spill response?
By changing policy so that the agencies have authority to
direct the spill response, not just to monitor it — while the
spiller or other responsible party remains obligated for the
full costs of the response — these problems could be avoided.

TANKER SAFETY: DESIGN AND
CONSTRUCTION, OPERATIONS
CONTROLS AND TRAFFIC MANAGEMENT

The Exxon Valdez spill simply shouid not have happened.
The vessel struck a plainly marked reef that was miles out-
side the tanker traffic lanes. There was no intervention from
the Vessel Traffic System or from any other ship. Once
aground, its cargo escaped from the damaged tanks so rapidly
it appeared to boil as it rushed to the surface.

In light of this experience, it is essential to examine the
adequacy of tanker design and construction. Some experts
believe that the spill would have been substantially reduced
if the Exxon Valdez had been constructed with a double bot-
tom. All elements of tanker design pertaining to safety should
be evaluated. This includes, for example, alternative hull ar-
chitectures, and cargo volumes and configurations.

Durability factors should also be scrutinized. Prior to the

. Exxon Valdez disaster, a disturbing trend toward structural

cracking had been noted in the tankers operating cut of
Valdez. In January, the tanker Thompson Pass spilled 1,700
barrels of North Slope crude oil from cracks in her hull. As
the tanker fleet has aged, this risk has increased the concern
of Alaska’s pollution control officials.

Operating systems and technology to back up human fac-
tors must also be examined. Much of the public attention
following March 24 focused on the alleged culpability of the
captain and crew. However, such attention misses the point.
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The entire operating system failed. The backup safety
devices, the management systems to strengthen operations
accountability, drug and alcohol monitoring, and the ade-
quacy of crew configurations arc among the areas needing
review,

Tanker movements in Prince William Sound and Valdez
Harbor are monitored and controtled primarily through the
Coast Guard’s Vessel Traffic System. Rules of operation,
Coast Guard radar, aids to navigation, and pilotage re-
quirements all play roles in tanker safety. For operations in
Prince William Sound — and wherever tanker traffic operates
— the review should include at least the following additional
items: continuous radio contact with vessels, improved radar
coverage and alarm systems, escort by vessels capable of
rendering assistance and deploying spill response equipment,
current bathymetric surveys and chart revisions, and expand-
ed areas requiring presence of local pilots. These considera-
tions are relevant to most ports in the country.

EQUIPMENT AND RESEARCH
AND DEVELOPMENT

When Exxon took over the spill response from Alyeska, it
had virtually no equipment of its own in the spill area. As
the company began mobilizing equipment, it became clear
that there was no repository of information to identify or
locate the available containment and recovery equipment.
This meant losing valuable time in the response operation.
To correct that problem, equipment should be immediately
accessible in strategic locations. These depots should be in-
tegrated with the oil spill contingency plan. A computer
database should be developed containing information on
equipment by type, location, availability, and shipping re-
quirements. In addition, a database should also be developed
for information about coastal and weather characteristics.
That information could be indexed with the equipment
database to provide quick identification of equipment ap-
propriate to the conditions in the spill area.

Early in the spill it also became obvious that containment
and recovery equipment used in other countries (Norway,
for example) was not available in the United States. These
higher capacity containment booms, deployment vessels,
skimming and other equipment probably would have been
effective in the Jarge slick from the Exxon Valdez, particularly
since wind and sea conditions were ideal for mechanical
recovery of the oil.

In sammary, two things are needed in light of this ex-
perience. First, existing technology, wherever it is now in
use, should be evaluated for use in the United States. H ap-
propriate, it should be acquired and located in areas where
additional response capacity may be needed. Second, a na-
tional research and development program is needed to im-
prove oil spill response technology.

ALASKA POST-SPILL RESPONSE

The State of Alaska has taken specific steps to strengthen
oil spill prevention and response. The Department of
. Environmental Conservation consulted with the pilot’s
association and oil spill experts and issued an emergency

order to Alyeska, the state’s primary ol terminal operator,
to address many of these issues. The emergency order re-
quires, among other things, full time round-the-clock oil
response crews that have spill response as their sole respon-
sibility; tug and pilot accompaniment of cargo laden tankers;
alcohol testing programs for command officers; and cons-
tant, direct radio contact between tankers and oil spill
response vessels. The order also specifies oil spill response
capability to recover at least 10,000 barrels per hour.

The Alaska Legislature also took action. The state’s Oil
and Hazardous Substance Release Response Fund was in-
creased to $50,000,000 to be funded and replenished through
a 5¢ per barrel surcharge on crude oil moving through the
Trans-Alaska Pipeline. Strict liability standards were adopted
for discharges of oil and other hazardous substances. The
Legislature authorized enhanced statewide and regional con-
tingency planning for oil and hazardous substance releases, -
response equipment depots, strike teams, and local volunteer
corps. The Legislature also strengthened the civil penalties
for il spills. With these new authorities and the funding to
implement them, the State of Alaska is now able to maintain
a wider safety margin.

CONCLUSION

The new legislation and the emergency order are only a
beginning for improvements in Alaska; far more needs to
be done on both local and national levels.

The States of Alaska, Washington, and Oregon have
already joined with the Province of British Columbia,
Canada, to form an oil spill task force to address these issues
locally and regionally. Congressional action is imperative
to ensure meaningful progress in oil spill prevention,
response, and financial responsibility. It is equally imperative
that state and local roles be maintained in all policy changes
Congress enacts. More than ever, a coordinated and direc-
tive approach to oil spills is needed. It is essential now for
all coastal states, the federal government and industry to add
their voices in seeking policy changes to ensure that history
does not repeat itself.

The views expressed in this article are those of the anthors-
and do not necessarily represent the opinions of the editors
or the Mississippi-Alabama Sea Grant Consortium.[]

Preemption and Other |
Obstacles to Oil Spill Liability
Legislation

By
Bowen Brown, Policy Associate
Center for Marine Conservation

On March 16, 1989, Congressman Walter B. Jones (D-N.C.)
the Chairman of the House Merchant Marine and Fisheries
Committee, introduced H.R. 1465 to deal with oil spill lia-
bility. At the time, one member of the committee said, “the
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time to act is now, before a major spill cccurs,”

Eight days later, at 12:04 a.m., the tanker Exxon Valdez
ran onto Bligh Reef in Prince William Sound and began leak-
ing oil. Twelve hours after the grounding the first clean-up
equipment arrived on the scene. One hour later, the Coast
Guard estimated that 10.5 million gallons had been released
into the Sound from the Exxon Valdez (¢stimates run as high
as 11.2 million gallons). Thirty-two hours after the groun-
ding the on-scene coordinator reported that oil had stopped
flowing from the ship.

Over the next few weeks, a number of bills were introduc-
ed in Congress in reaction to the oil spill and its ramifi-
cations. But the bill that seems destined to be the most signifi-
cant is the one that was introduced before the oil spill even
took place. H.R. 1465 has been circulating in the House for
fourteen years in one or another form. One might expect that
after more than ten years of work on oil spill legislation, the
House would have the perfect oil spill liability bill. Alas,
this is not so. The bill is so riddled with problems that unless
several serious faunlts are corrected, it may only worsen an
already confused situation. A brief look at the federal and
international situation as it stands today puts H.R. 1465 and

- its shortcomings into perspective.

. CURRENT FEDERAL LEGISLATION

There are several federal laws that H.R. 1465 would replace.
The Trans-Alaska Pipeline Authorization Act (TAPAA)
established the Trans-Alaska Pipeline Liability Fund to pay
any claims that might arise from an oil spill involving Trans-
Alaska Pipeline oil. The liability limit under TAPAA is $100
million - the first $14 million coming from the spiller and
the remainder coming from the Fund. Unpaid claims above
the $100 million limit can be asserted under other applicable
federal or state laws.

The Clean Water Act (CWA) prohibits the discharge of
oil or hazardous substances in harmful quantities into or upon
the navigable waters of the U.S. The spiller is liable for
cleanup costs in the amount of $150 per ton or $250,000,
whichever is greater. To put this in perspective, the 95,000
ton Exxon Valdez could be held lable for $14.25 million.

If, however, an oil spill results from willful negligence
or willful misconduct the CWA provides that the owner or
operator is liable to the U.S. for all removal costs, with one
potential limitation. An 1851 law, The Liability Limitation
Act, limits liability to the value of the “vessel and her freight
then pending.” It is uncertain how this statute, enacted long
before oil was being transported by sea, meshes with recent
laws enacted to deal specifically with oil spills. The fear that
oil companies might use this statute to limit liability is part
of the reason many feel changes are needed.

INTERNATIONAL LEGAL REGIME

These federal laws give some backdrop for H.R. 1465. To
complete the setting it is necessary to look at the inter-
national legal regime.

Two international protocols have the greatest relation to
the legislation before the House and the Senate. These two
protocols amend the 1969 Civil Liability Convention (CLC)
and the 1971 Fund Convention (FC). The conventions cover

oil spills from foreign vessels on domestic shores. The CLC
applies when the shipowner is liable and the FC applies when
the shipowner is not liable or when damages exceed the
coverage of the CLC. Under the protocol to the CLC for
instance, if the Exxon Valdez had been a foreign ship, the
shipowners could potentially be held liable for approximately
$55 million to be paid pro rata to claimants. The protocols
were agreed to in 1984 by the International Maritime
Organization (JMO) in an attempt to get the U.S. to become
a party to the conventions. Basically, the protocols amend-
ed the conventions to comport with 17.S. wishes that liabili-
ty limits be raised and geographic coverage expanded.
However, if the spill is covered by the protocols then both
federal and state laws are preempted and the only recovery
peemitted is through the protocols. These protocols do not
currently apply in the U.S. because the Senate has not yet
ratified them.

H.R. 1465 AND PREEMPTION

Into this mixed ficld of federal, state, and international laws
and protocols enters H.R. 1465. The bill makes spillers liable
for cleanup costs and damages up to specified liability limits
higher than current law. Under H.R. 14635 the liability limit
for the Exxon Valdez, provided there is no negligence, would
be $47.5 million versus the $14.25 million limit of the CWA.
If full compensation was not available from the spiller, ad-
ditional compensation up to one billion dollars would be pro-
vided from a fund financed by a tax on the oil industry. The
bill replaces all other laws, federal and state, that attempt
to legislate this matter. While this might achieve the worthy
objective of clearing up the federal liability confusion,
H.R.,1465 does the far greater injustice of preempting state
law in the process.

At a recent House hearing on the bill, an amendment of-
fered by Rep. Norman Shumway (R. - Ca.) prompted a
heated debate on federal preemption. The amendment
prevented any suit for damages from being brought except
as provided under H.R. 1465, thereby preempting state law
for the most part. A later amendment from Walter Jones (D-
N.C.) essentially reformulating Shumway’s amendment even-
tually was adopted by the full Merchant Marine and Fisheries
Committee.

In response to protest, largely from the Laborer’s Interna-

| tional Union of North America (LIUNA), the preemption

provision of the House Committee bill excludes actions for
personal injury and wrongful death. This means that oil
cleanup workers could still recover under state tort laws if
they were injured or killed in the course of a cleanup. In
addition, state - established funds could receive reimburse-
ment under H.R. 1465 for cleanup and removal costs.
The coastal states, the administration, environmental
groups, and some Senate leaders are afl opposed to preemp-
tion of state oil spill liability laws. States argue that if they
want to hold the oil industry to higher standards because of
a particular concern for their cosatal areas that they should
be allowed to do so. Most of the others who oppose preemp-
tion do so for this very reason. Protecting the environment
of a state is an area where the federal government and state
government should both be able to legislate. Other en-
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vironmental laws follow this concept and include provisions
that there should be no preemption unless there is an over-
riding public need. For instance, the Superfund law does not
preempt state law, nor do oil pollution laws governing deep-
water ports and the outer continental shelf.

The groups supporting preemption are the oil industry and
those supported by the oil industry. They argue for one
system of oil spill liability legislation, the federal system,
in order to eliminate confusion. Opponents counter that the
reason there is so much confusion now is not because states

have separate oil spill liability laws but because the federal

systemns is in such a confused state. Once the federal system
is cleared up, then instead of four federal laws in addition
to state law there will only be the reform bill and any ex-
isting state legislation.

The oil industry has prospered under both federal and state
regulation of oil spill liability. Presumably the industry wants
to limit its Liability and is afraid that states will seek to recover
for damages over and above those available under federal
law.

PROBLEMS AND ALTERNATIVES

H.R. 1465 has other serious flaws. The House Commiites
on Merchant Marine and Fisheries added eleven amendments
to the bill that only begin to correct some of these problems,
Some other amendments adopted by the Committee only
serve to make the bill worse.

For instance, H.R. 1465 was originally drafted with an
inadequate per incident cap of $500 million. This cap was
then doubled by amendment to $1 billion. Just as the $100
million ceiling in the TAPAA fund quickly became outdated,
s0 too will this $1 billion cap. One of the reasons it will not
fast as long as committee drafters hoped is an amendment
offered by Rep. Studds (D-Mass.).

The amendment seeks to ensure that natural resources
destroyed by the oil spill are replaced or restored. Under
this provision state and federal officials could draw on the
oil spill fund to make assessments of damage and implement
plans for restoring damaged recources. This is simply one
more critical expense that the fund will have to handle, One
solution to the problem is to raise the ceiling of the fund.
Another solution is to tie the fund to future increases in oil
cleanup costs.

In addition to the fund being too low, polluter liability is
limited by H.R. 1465 to $500 per ton of the vessel with a
minimum of $5 million and a maximum of $60 million for
both damages and removal costs. Although a $60 million ceil-
ing is an improvement over the $14 million spillers could
be held liable for under TAPAA, it still isn’t enough. A more
adequate scheme would be the one set forth in S.686 in-
troduced by Senator George Mitchell (D-Maine). The Senate
bill sets tanker limits at $500 per ton of the vessel with a
" minimum of $10 million and no maximum.

There are many minor problems in addition to these ma-
jor ones. For example, H.R. 1465 limits states and local
recovery of loss of taxes, rents, etc. to one year. Damage
“to the economy from an oil spill can easily last longer than
one vear. The House bill also rebates the money in the
TAPAA fund, currently about $248 million, to the o0il com-
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panies. On the other hand, the Senate bill transfers this money
to the fund established by S. 686.

On the whole, H.R. 1465 is an unaccepiable answer to
a very serious problem. It needed much more work than it
received. The Center for Marine Conservation hopes that
the House Public Works and Transportation Committee will
make the changes that need to be made with an eye to the
need to respond to future oil spills, not to the demands of
the oil industry. As both bills stand now, the Center finds
the Senate bill a much more attractive alternative.

Senate bill 636 does not preempt state laws and places no
restrictions on state created funds. Also, S. 686 has the higher
limits, as discussed above. However, the Senate bill has its
own flaws. While H.R. 1465 takes into account future
ratification of the international protocols S. 686 does not.
Certain key Senators don’t suppert the protocols because they
preempt domestic law and because the liability limits are too
low.

S. 686 is before the Senate Committee on Environment
and Public Works where no action has yet been taken, The
House bill is at present under consideration by the House
Public Works and Transportation Committee, which must
finish work on the bill before it is reported to the full House. -

The views expressed in this article are those of the author
and do not necessarily represent the opinion of the editors
or the Mississippi-Alabama Sea Grant Consortium. (L]

Common Law Qil Spill
Liability — Who May Recover?

INTRODUCTION

When a major oil spill damages coastal waters and property,
the scope of liability for the negligent wrongdoer as to private
persons under the common law is not without limits.
Fishermen, beach owners, hotel owners, and others may suf-
fer injury to their property and their livelihood. In the com-
mon law situation, where there are no federal or state statutes
to provide guidance, it is up to the courts to fix the outer
boundary of legal liability and determine who may recover
compensation and who may not.

RECENT DECISION

The Fifth Circuit Court of Appeals in the case of Lloyds
Leasing, Ltd. v. Conoco, 868 F. 2d 1447 (5th Cir. 1989),
ruled that coastal property owners seeking to recover
damages from an oil spill must show: (1) that the harm was
foreseeable; and, (2) that the property owner suffered ac-
tual injury to his person or property and not purely economic
or financial harm. Based upon the facts presented, the court
held that the harm suffered by the plaintiff property owners
was not foreseeable and that recovery should be denied.
In Conoco, property owners filed suit to recover damages
caused by the spill. When the tanker M/T Alvenues ran
aground off the Louisiana coast one of its tanks cracked and
the ship spilled over 65,000 barrels of crude oil into the Gulf
of Mexico. The resulting oil spill, swept by tides and winds,




washed ashore onto the beaches of Galveston Island, somie
70 miles west of the grounding. Curious tourists and
beachgoers later tracked some of the oil onto plaintiffs’ pro-
perties (presumably commercial establishments such as
hotels, restaurants, shops, etc.).

In its analysis, the court first examined whether the harm
suffered by the property owners was foreseeable. If the harm
was not foreseeable, then the defendant owed no legal duty
of care to these property owners and the suit would be
dismissed. The court stated that to be found liable, a defen-
dant oil spiller must know that a danger is not merely possi-
ble, but probable.

The court acknowledged that it is reasonable to believe
that the spilled oil would probably wash ashore someplace.
Under the facts, however, the court determined that it was
not foreseeable that a tanker grounded off Calcasieu, Loui-
siana would spill oil that would travel seventy miles to the
west and wash ashore onto an inhabited, developed area of
the Texas coast such as Galveston Island.

This conclusion apparently considers the improbability of
several factors occurring together: (1) the vastness of the en-
tire Texas coastline (340 miles) as opposed to the amount
of developed coastline (60 miles); (2) the interplay of waves
and winds to carry the harmful oil spill 70 miles westward
to the beaches of heavily populated Galveston Island; (3) the
intervention of beachgoers and tourists picking up some of
the oil on their shoes; and (4) carrying it onto property owned
by these plaintiffs. Consequently, the Court of Appeals af-
firmed the lower court’s dismissal of the suit.

GENERAL RULE

The Fifth Circuit has chosen to adopt the general rule follow-
ed by the majority of circuit courts across the country, that
the scope of liability for negligent oil spills is normally limited
to foreseeable physical injury or property damage. The court
may permit an exception, however, where an individual has
sustained damage that is different in kind, rather than simp-
ly in degree, from that suffered by the general public.

FORESEEABILITY

Foreseeability, an important legal term in tort law, is the
reasonable expectation that an act or omission will produce
hatm or injury. The Petition of Kinsman Transit Co., 388
F.2d 821 (2d Cir. 1968) provides a good example of the rule
on foreseeability. In this case, a grain company and a cargo
carrier filed a damages suit for extra storage and transport
expenses incurred following a chain reaction shipping acci-
dent triggered by a vessel that broke from its mooring. The
accident blocked the river, causing an ice jam and widespread
flooding. Transportation on the river was disrupted approx-
imately two months. The court denied recovery under these
facts because the financial injuries to the down river plain-
tiffs were held to be too remote, indirect, and unforeseeable,

Foreseeability applies with equal force where a person sus-
tains actual physical injury. In Brown v. Channel Fueling
Service, Inc., 574 F.Supp. 666 (E.D.La. 1983), an employee
filed suit against his employer for personal injuries caused
while cleaning oil that covered the deck of & fuel barge. The
oil spill was caused by an unrelated accident six miles

upstream involving a second barge. The court denied
recovery to the employee because it found that it was not

- foresecable that an oil spill from one ship would travel six

miles downstream and splash upon the deck of another ship
whose employee, two days later, would slip and fall and in-
Jjure himself.

PHYSICAL HARM OR
PROPERTY DAMAGE

While Kinsman H, and Brown illustrate the “foreseeability”
requirement, another Fifth Circuit decision, Louisiana ex rel.
v. M/V Testbank, 752 F.2d 1019 (5th Cir. 1985), interprets
the terms “physical harm or property damage.” In Testhank,
two ships collided in a Mississippi River gulf outlet, causing
a massive chemical spill that closed the outlet for nearly three
weeks. Forty - one lawsuits were filed by shipping com-
panies, marinas, seafood wholesalers and retailers, seafood
restaurants, commercial and recreational fisherman, and
others for lost profits and expenses incurred as a result of
the accident.

The court dismissed all claims save those brought by com-
mercial fishermen, shrimpers, crabbers, and the like, holding
that a plaintiff may not recover for economic losses where
no physical injury to a proprietary interest has been sustain-
ed. At least two arguments support this bright-line rule:
predictability of results, and ease of application by the courts.

Purely financial harm is unlike property damage or per-
sonal harm in the sense that it involves only the loss of a
prospective economic advantage. Some examples of finan-
cial or economic harm are lost profits, extra expenses, losses
on a contract, or other reasonable commercial economic
losses. In Barber Lines A/S v. M/V Donau Maru, 764 F.2d
50 (Ist Cir. 1985), the ship Donau Maru spilled fuel into
Boston Harbor. Unable to enter the harbor because of the
spill, the second ship, owned by the plaintiff, was forced
to dock at another pier and thereby incurred higher transport
costs. The second ship never came into actual contact with
the oil spill. The plaintiff brought suit to recover these
economic osses. In denying recovery, the court reaffirmed
the traditional rule that the plaintiff s tort action for
negligence must show more than purely financial harm.

EXCEPTIONS TO THE
TRADITIONAL RULE — FISHERMEN

In some situations, commercial fishermen may maintain a
tort action for negligence causing purely financial harm.
Commercial fishermen in Union Oil Co. v. Oppen, 501 P.2d
558 (9th Cir. 1974) brought a damages action for lost pro-
fits against the oil company for an oil spill off the coast of
Santa Barbara, California that caused a sudden reduction in
commercial fishing vields. The court ruled that these
fishermen may sue for interference with their economic right
to fish in public waters.

The court, acknowledging the general rule denying
recovery for purely economic loss, stated that an exception
exists where there is a special relation or duty between the
parties. It cited statements made in previous decisions by
other courts that a policy exception is recognized “in tradi-
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tional maritime settings” and that “seamen are the favorites
of admiraity law and their economic interests entitled to the
fullest legal protection.” ~

The court considered it foreseeable that negligent conduct
resulting in an oil spill would harm aquatic life and injure
commercial fishermen. Several policy considerations sup-
ported this conclusion: (1) this injury to marine life flows
directly from the action of the escaping oil; (2) deep public
disapproval of environmental pollution; and (3) the strong
policy to prevent such damage. Accordingly, the court held
that the oil company owed a duty to the fishermen to drill
for oil in a reasonable and prudent manner so as to avoid
negligent diminution of aquatic life.

The court cautioned, however, that the commercial
fishermen must establish actual injury in order to recover.
This requires a showing that the oil spill did in fact diminish
aquatic life, and that this diminution reduced their profits.
Moreover, reduction of profits must be established with cer-
tainty and must not be remote, speculative, or conjectural.

CONCLUSION

Under the common law, private individuals may recover
damages from oil spills only where the harm is a foresecable
conseguence of the negligent conduct; where the person suf-
fered actual physical hanm or property damage and not purely
economic injury; and, where the person belongs to a class
(such as fishermen) that has incurred harm different in nature
and not merely in degree from the general public. In addi-
tion to any common law remedy available, coastal property
owners who have been damaged by an oil spill may also be
eligible for compensation under federal or state statute.
As more and more people live, work, and play in prox-
imity to America’s coastlines, concern over the threat of oil
spills may grow. As development of coastal areas continues,
the likelihood that an oil spill will affect a developed or in-
habited area will undoubtedly increase. Faced with these
changes, courts may encounter increasing pressure to
broaden the traditional bright - line rule limiting the scope
of tort liability.(]
Jonathan Hunt

Recent Legislation: Mississippi

During its 1989 session, the Mississippi legislature passed
several new bills and amendments to existing laws that con-
cern natural resource and coastal issues. The following brief-
ly summarizes the legislation.

PUBLIC TRUST TIDELANDS

Senate bill no. 2780 addresses problems resulting from the
tidelands title dispute. Signed March 31, 1989, and effec-
tive on passage, the new law declares the legislative intent
to provide a method for dispute resolution as to the boun-
dary separating public tidelands from upland property and
to confirm the mean high tide water boundary line as deter-
mined by the Mississippi Supreme Court, the laws of
Mississippi, and this act.

The bill provides that the state’s public policy seeks to
preserve the public trust tidelands and their ecosystern unless
a higher public interest requires alteration of specific
tidelands. Besides providing for the creation of a special
public trust tidelands fund, the bill directs the Secretary of
State to prepare a preliminary map of public trust tidelands
depicting the appropriate boundaries of both developed and
undeveloped areas. The boundary for undeveloped areas is
the current mean high water line, whereas the determinable
mean high water line nearest the effective date (1973) of the
Coastal Wetlands Protection Act serves as boundary for
developed areas.

Upon publication of the map in coastal county newspapers,
a copy of the map will be available for public inspection,
comment, and if necessary, revision, for a period of 60 days.
Resulting boundary determination agreements between the
Secretary of State and consenting property owners shall be
officially recorded and binding upon the state and other par-
ties. In providing a procedure for resolving boundary

“ disputes, the bill also states that parties are not precluded

from pursuing remedies otherwise available at law.

Further, the bill creates the “Public Trust Tidelands Fund”
to serve as depository for public trust tidelands lease funds
not including mineral leases. Amending Miss. Code Ann.
§ 29-1-107 (Supp. 1988}, the bill authorizes the Secretary
of State to increase the period of tidelands leases to a max-
imum of forty years and further provides that the current
lessee may re-lease such lands for an additional period of
twenty-five years.

In addition to payment of rental fees, the lessee of public
trust tidelands is responsible for local tax levies on the
leasehoid interest. Public projects of federal, state, or local
governments that serve to promote, preserve, or enhance
public trust tidelands are exempt from use or rental fees.

WETLANDS

Senate bill no. 2501 clarifies liability under Miss. Cade Ann.
§ 49-27-55 (Supp. 1988). Effective July 1, 1989, the law
declares that any person who performs a regulated activity
without a permit or who violates any condition of the per-
mit shall be liable to the state for restoration of the affected
wetlands.

Senate bill no. 2698, amending section 49-27-11 of the

. Coastal Wetlands Protection Law, requires a permtit to degree‘

an existing channel for navigational purposes. Section
49-27-25, which required that permits to dredge old chan-
nels be issued without bond, is repealed. The bill, approved
March 8, 1989, is effective July 1, 1989.

Senate bill no. 294, amending Miss. Code Ann. § 65-1-51
(Supp. 1988), authorizes the Mississippi State Highway Com-
mission to acquire public or privately owned wetlands or
other lands suitable for creation as wetlands for the purpose
of mitigating wetland losses or damage by development. This
authorization is contingent upon agreement by some govern-
mental agency to accept title, without compensation, to the
lands acquired and to maintain such lands as wetlands in
perpetuity. The bill became effective March 14, 1989.
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MARINE LITTER

Senate bill no. 2675, entitled The Mississippi Marine Litter
Act of 1989, prohibits disposal of garbage and any type of
plastics into the marine waters of the state and requires
marinas and boat access areas to provide proper on-site
disposal facilities, The Commission on Wildlife Conserva-
tion is empowered to adopt the provisions of Annex V of
the Protocol of 1978 of the International Convention for the
Pollution by Ships, and is authorized to issue other regula-
tions, as needed, to implement this act. First violation of this
act is a misdemeanor punishable by 2 maximum fine of $500.
Subsequent violations, however, may incur fines up to
$10,000 and/or revocation of the boating license. This bill,
effective July 1, 1989, has a repealer that shall become ef-
fective July 1, 1991.

WILDLIFE CONSERVATION

Senate bill no. 2776 amends Miss. Code Ann. § 49-15-15
(Supp. 1988) by authorizing the Commission on Wildlife
Conservation to close over-harvested oyster reefs as well as
to limit the taking of blue, peeler, and soft shell crab. The
bill increases the penalty for violations of live bait dealer
and live bait catcher boat laws and regulations by providing
for the revocation of the dealer or boat license.

The bill also prohibits the Burean of Marine Resources
(BMR) from requiring any additional license other than a
standard commercial fishing license for a resident commer-
cial fisherman to sell his own lawfully taken daily catch. The
BMR may distribute printed copies of new regulations to new
licenses and other interested persons but may not charge a
fee exceeding actual cost for such publications.

ENVIRONMENT

Senate bill no. 2052, in amending Miss. Code Ann. §
49-17-13 (Supp. 1988), designates the Mississippi Commis-
sion on Natural Resources as the state agency that shall par-
ticipate in interstate or regional waste management
agreements. The law is effective July 1, 1989.

House bill no. 146 amends Miss. Code Ann, § 17-17-15
(Supp. 1988) by authorizing the Department of Natural
Resources to maintain a field office at certain hazardous waste
facilities. A field office is required at any commercial hazar-
dous waste incinerator site, but is optional, in the depart-
ment’s discretion, at any treatment or disposal facility that
receives hazardous waste from more than one generator.
Operation costs for the field office will be paid by the owner
of the facility. The amendment is effective July 1, 1989,

Senate bill no. 2790 authorizes the Environmental Protec-
tion Council (EPC) to prepare final recommendations on the
state’s capacity assurance plan for hazardous waste, as re-
quired under section 104(k) of the federal Superfund Amend-
ments and Reauthorization Act (SARA) of 1986 and to sub-
mit these recommendations to the Governor for inclusion in
the plan. This law is effective July 1, 1989,

Senate bill no. 2802 amends Miss. Code Ann. § 49-21-1
(1972) and broadens the scope of the EPC to include the
state’s responsibilities concerning waste management under
the Toxic Substances Control Act; the Federal Insecticide,

Fungicide and Rodenticide Act; the Asbestos Hazardous
Emergency Response Act; the state’s groundwater manage-
ment responsibilities under the Safe Drinking Water Act and
the Water Pollution Control Act; and the state’s air pollu-
tion control needs under the Clean Air Act. The bill repeals
the EPC after June 30, 1991.

House bill no. 1260, the Asbestos Accreditation and Cer-
tification Act, requires accreditation and certification of pro-
ject designers, inspectors, contractors, management planners,
workers and supervisors responsible for identification and
abatement of asbestos-containing materials in public and com-
mercial buildings as well as private elementary and secon-
dary schools. The bill specifies the educational requirements
for each position.

The bill directs that a commission be established to adopt
a certification and accreditation plan by January 1, 1990. The
accreditation plan shall include the requirements for all train-
ing courses and by October 1, 1989, the Board of Trustees
of State Institutions of Higher Learning shall designate one
university to offer all training courses set forth in the plan.

The commission has regulatory authority to administer and
enforce this Act, including the power to assess fees and
penalties, administer and experd funds, provide reciprocal
arranagements with other states as well as apply for and ex-
pend federal and state monies, The commission is authoriz-
ed to assess and collect certification fees and to set up a
special revenue fund for asbestos treatment, but all expen-
ditures from the fund must be made through the appropria-
tion process. Violators of the act may face penalties up to
$25,000 for each violation, or reprimands, or suspension or
revocation of certification.

The bill amends Miss. Code Ann. § 37-137-5 (Supp. 1988)
to expand the definition of “school buildings” to include all
areas of a school that may have asbestos-carrying materials.
The bill became law April 4, 1989, except for the provisions
for certification of the various workers, that take effect April
1, 1690,

PORT FUNDING

Senate bill no. 2877 amends numerous provisions of the
Mississippi Business Investrnent Act to authorize the issuance
of additional bonds under the act. The complicated bill fur-
ther provides for: (1) increased authority for state-owned
ports to apply for loans or grants; (2) the making of grants
to a state-owned port on the Gulf of Mexico prior to July
1, 1990; and (3) a grant to defray the cost of the state’s share
in constructing the Mississippi and Louisiana estuarine areas
project. The bill went into force April 4, 1989,

REORGANIZATION

House bill no. 639, the Mississippi Executive Reorganiza-
tion Act of 1989, restructures the executive branch of state
government. The act creates the Mississippi Department of
Wildlife, Fisheries and Parks which shall be organized into
three divisions: Wildlife and Fisheries; Parks and Recrea-
tion; and, Support Services, This new department shall merge
with the Commission on Wildlife, Fisheries and Parks. The
same department shall also merge with the Department of
Natural Resources, Bureau of Recreation and Parks.
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